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Ithough appraisal had existed in North Carolina for

over a century,! it was largely dormant until hurricanes

in the 1980’s and 1990’s caused widespread damage.
Appraisal experienced resurgence, becoming an effective, effi-
cient, and inexpensive procedure to resolve first party property
claims.? Appraisal was never judicially equated to arbitration.
However, in practice, it was a quasi-arbitration which estab-
lished a binding award easily enforceable against insurers. Ap-
praisal was alive and well.

Based on the Hailey and Sadler cases explored in this article,
appraisal is now a quite different process that requires com-
pliance with post-loss duties and an earlier and more detailed
focus on causation between the covered peril and the damage
claimed. We must use Hailey and Sadler to force insurers to ad-
dress damages and causation with requisite detail. When in-
surers fail to promptly, honestly, and completely respond, and
they play games to avoid appraisal by creating false disputes
over value or causation, they will provide ammunition for un-
fair claims settlement practice (UCP) claims.?

General Overview of Appraisal

Appraisal is a procedure whereby either insurers or the in-
sureds can after disagreement invoke appraisal and set the
“amount of loss” for a covered claim. Each appoints its ap-

praiser. The appraisers agree on an umpire, or petition the
Court to appoint an umpire.* Appraisal is concluded by two
of the three joining in an award setting the “amount of loss”.
The award is binding as long as the award is free from “fraud,
duress, or other impeaching circumstances” and is covered by
the policy.” Appraisal is available for first party property dam-
age claims either directly through the policy® or through in-
corporation of the fire insurance statutory provisions.”

Appraisal: The Way it Was
During the recent resurgence of appraisal, it became a favored
procedure because it was quick, effective, and inexpensive. At
an early stage of claim adjustment, vague disagreement over
the claim was all that was required to invoke appraisal. Insur-
ers often failed to respond promptly or completely to appraisal.
Because the courts viewed appraisal favorably and afforded it
the status of quasi-arbitration, insurers did not fare well in liti-
gation over appraisal.®

Insurers could not stop or delay appraisal and could not
avoid appraisal awards once entered.” Courts set aside ap-
praisal awards only where fraud, duress, or other impeaching
circumstances existed. Otherwise, courts deferred to appraisal
awards and afforded finality to awards setting the amount of
loss much like arbitration.!” Causation was viewed as a neces-
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sary part of appraisal of a claim for which there was some
damage caused by a covered peril.

Insurers begrudgingly learned from their mistakes. They
began to participate promptly and fully in appraisal. Insur-
ers also continued to litigate issues to redefine and limit ap-
praisal. These efforts proved successful and unfortunately re-
moved much of the efficacy of appraisal.!!

Hailey v. Auto-Owners (2007)

The insured commercial properties in Hailey sustained dam-
age from separate ice, wind, and fire events.!? Insurer initially
made payments on the claims, but insured later contended
the payments were insufficient."” Insured invoked appraisal,
appointed an appraiser, and requested insurer appoint its ap-
praiser. Insured filed a declaratory judgment action. Insurer
counterclaimed, contending that insured had prematurely in-
voked appraisal and had not complied with insured’s duties
after loss so as to create a requisite disagreement.*

In a case of first impression in North Carolina, the Court
of Appeals in Hailey followed precedent from state and fed-
eral courts in Florida and agreed with insurer. It held that an
insured cannot invoke appraisal until the insured complies
with the “duties in the event of loss” as requested by the in-
surer’® and a bilateral (not unilateral) disagreement'® as to
value ensues.”” The “duties in the event of loss” included a
duty to provide the insurer “quantities, costs, and values” of
the amount of loss claimed.!®

Although the appraisal clause did not state any condition
precedent to invoking appraisal beyond a “disagreement” of
value, and the “duties in event of loss” clause did not state any
such condition precedent, the Court determined the intent
behind the insurance policy was to require the insured’s com-
pliance with its duties after loss before invoking appraisal.’

There must be a meaningful exchange of information suf-
ficient for each party to arrive at a conclusion before disagree-
ment can exist. Since the Hailey insured did not provide any
documentation of insured’s claimed amount of loss as the in-
surer had requested, the Court held the appraisals were pre-
mature and reversed.?

N.C. Farm Bureau v. Sadler (2011)

Sadler originated as a mold claim for insureds’ home.! After
inspecting, insurer denied the claim based on there being no
covered damage. Insured then pointed to a specific wind-
storm and contended that wind damage to the home had al-
lowed water intrusion, and ultimately mold. After another
inspection, insurer found damage to covered property (roof
damage and interior damage due to roof damage) and ten-
dered a check for $3,203.03, which insured did not cash.??
Insured then invoked appraisal, appointed his appraiser, and
obtained ex parte appointment of an umpire.?® Insurer then
appointed its appraiser.?*

Insurer’s appraisal report found $31,561.39 of damage as
a “result of a combination of wind and water damages, along
with mold infestation in the lower section of the home, crawl
space and floor system”. Insured’s appraiser and the umpire
thereafter joined in an appraisal award of $162,500.00 for the
actual cash value of the mold damage “as the result of wind,
occurring on May 6, 2005”.% Insured demanded payment of
$150,500 (policy limit). Insurer instead tendered $31,561.39,
which insured also did not cash.

Insurer filed a declaratory judgment action.” Insurer as-
serted the award failed to itemize the damages which pre-
vented insurer from determining which items were covered
and which were excluded or limited. Insured counterclaimed,
asserting breach of contract, UCP, and UDAP for refusal to
pay the appraisal award.?® Insured moved for partial sum-
mary judgment on his breach of contract claim only. The
Trial Court granted insured’s motion. The Court of Appeals
unanimously affirmed.? After granting insurer’s Petition for
Discretionary Review, the Supreme Court unanimously re-
versed, holding that genuine issues of fact precluded the par-
tial summary judgment.’

Citing the policy language, the Court noted: “In no event
will an appraisal be used for the purpose of interpreting
any policy provision, determining causation or determin-
ing whether any item or loss is covered under this policy. If
there is an appraisal, we will still retain the right to deny the
claim.”!

The Court found that the following genuine issues of ma-
terial fact existed despite the award: (1) which damages were
directly caused by wind and thus covered under the pol-
icy, and (2) which parts of the wind-related damages, if any,
were directly caused by mold growth and thus limited to a
fungi coverage cap under the policy.* The Court remanded,
instructing that the finder of fact determine if, and how
much, of the appraised damage is caused by a covered cause
under the policy before all, or part, of the appraisal award is
enforced.”

Sadler does not address the reality that causation is to
some extent an inextricable part of appraisal. The Texas Su-
preme Court artfully explained how appraisers necessarily
have to consider causation:

Indeed, appraisers must always consider causation, at least
as an initial matter. An appraisal is for damages caused
by a specific occurrence, not every repair a home might
need. When asked to assess hail damage, appraisers look
only at damage caused by hail; they do not consider leaky
faucets or remodeling the kitchen. When asked to assess
damage from a fender-bender, they include dents caused
by the collision but not by something else. Any appraisal
necessarily includes some causation element, because set-
ting the “amount of loss” requires appraisers to decide be-
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tween damages for which coverage is claimed from dam-
ages caused by everything else.**

Sadler appears to prevent delegation of any causation deter-
mination to the appraisal panel. Sadler allows the insurer to
disagree as to the cause of any portion of the damage, and fur-
ther to litigate the extent to which any limitation or exclusion
would apply to a determination of coverage for such damage.

Appraisal: The Way It Is

Per Hailey, and before appraisal can be invoked, insureds
must now comply with post-loss policy duties as demanded
by the insurer to reach a bilateral disagreement after the ex-
change of meaningful information.

Per Sadler, an appraisal award cannot preempt the insur-
er’s right to a jury trial to resolve factual questions about cau-
sation and coverage. Except where there is no disagreement
about the link between the peril and the damage and cover-
age for the resulting damage (e.g., a fire loss), causation and
coverage becomes an insurer trump card that prevents a final
and binding resolution.

Insureds can no longer invoke appraisal early, avoid cau-
sation battles, reduce expenses by handling issues in a more
informal appraisal rather than through experts, and achieve
a binding award that can be enforced under the threat of tre-
ble damages. Why then is appraisal not dead?

Claims Handling Good Faith—Honesty in Fact
Although Chapter 1D limits the utility of bad faith for pu-
nitive damage claims, bad faith refusal to adjust and settle
claims® arguably remains the foundation upon which UCP
claims are built. Insurers must see what is there to be seen,
evaluate it promptly and in good faith (honesty in fact), and
pay when liability is reasonably clear. Appraisal is no longer
a way to preempt the claims process and obtain a good re-
sult for insureds quickly and inexpensively. However, para-
doxically, one can and should use the holdings of Hailey and
Sadler which crippled appraisal to breathe new life into not
just appraisal, but the entire claim adjustment.

Knowing that Hailey and Sadler require a meaningful ex-
change of information before appraisal is ripe, which insurers
will squeeze out of insured by forcing compliance with “duties
after loss”, don’t wait for insurers to ask, seek, or obtain. From
the outset, do not permit insurers to control the evaluation.
Control it by preparing—at warp speed—a detailed evalua-
tion of the damage and its correlation to the coverage under
the policy. You must break down the loss into painful detail,
backed by experts as necessary to provide competent opinions
(and testimony if also necessary) as to structural damages or
any other specific mechanism of damage that proves causa-
tion. You can no longer simply have a general contractor pro-
vide a generic evaluation of the total cost of repair.

Once you have your detailed evaluation and itemization of
the loss, including the cause of the loss paired with the perils
covered under the policy, the policy limitations and exclu-
sions you want to avoid if possible, and the itemized amount
it will take in the specific market to pay for each item of dam-
age, you are ready to turn the tables on the insurer. You can-
not make the insurer provide a similar detailed response, un-
less you have first done so.

We must use Hailey and Sadler to
force insurers to address damages and
causation with requisite detail.

Under Hailey and Sadler, you ask that the insurer respond
to each itemized element of damage so that the insured can
specifically identify the nature and extent of disagreement.
The message should be clear. Insured wants to resolve the
entire claim, but if that cannot be accomplished, the insured
wants to identify as specifically as possible each item of dam-
age for which there is disagreement either as to its cause or
coverage under the policy, or as to the amount necessary to
repair that specific item.

This is the pressure point. Although insurers won the
right to more specificity to define the “disagreement” and
preserved their right to litigate causation so they can say some
or all of a claim are not covered, in reality insurers do not
want to get specific. They prefer to allege generally and hide
behind the position asserted without having to support the
ingredients of such position. Don’t let them.

If the insurer provides matching specificity, there may be
specific items of damage about which there is no disagree-
ment. The more specific the insured’s estimate is, the better
chance there is for agreement on more items. In this event,
the insurer is obligated to pay the undisputed portion of the
claim.*

If the insurer agrees as to causation and coverage but dis-
agrees as to cost of repair, you could then demand appraisal
to set the “amount of loss” on those items alone.

If the insurer balks at providing itemized responses that
match your estimate, give thanks. UCP is now in play. Con-
tinue to prod insurer to engage in the requested “meaning-
ful exchange of information” so that the parties can in good
faith separate the disputed from the undisputed and under-
stand the insurer’s basis for the dispute it contends exists as
to each item.
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The whole tenor of Hailey and Sadler is that the insurer is
entitled to fairly evaluate and apply its policy coverage, which
it can do only if it secures the insured’s full participation in
post-loss duties to provide “meaningful” information that is
sufficiently itemized to permit proper application of cover-
age. Well, that shoe fits the other foot as well. The insured
is entitled to know precisely how the insurer disagrees with
the insured’s analysis and repair estimates so that the insurer
pays the undisputed amount of the claim and the extent of
the “disagreement” is whittled down to those facts about
which there is a good faith disagreement.

Hailey and Sadler do not absolve insurers from their fail-
ure to adjust claims in good faith through which they effectu-
ate prompt, fair and equitable settlements of claims in which
liability has become reasonably clear. Insurers violating these
duties engage in a per se unfair claims practice and unfair
trade practice.”

Interestingly, appraisal previously found its utility in
avoiding the time and expense of itemization and detail. Now
by aggressively itemizing and detailing an insured’s loss, one
can “turn the table” and use appraisal proactively to expose
and exploit an insurer’s bad faith in avoiding the process. &
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